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Annual Legislative Forum

New York State Climate Leadership in a Time of
International Tragedy, War and Energy Crisis

By John Parker

On May 18, 2022, the Environmental and Energy Law
Section of the New York State Bar Association held its An-
nual Legislative Forum. It was open to the public without
charge and was the third consecutive event held virtually due
to the COVID-19 pandemic.

The billing for the event was:

New York has been at the forefront of many
critical environmental law and climate
change developments over the past several
years.

The State’s commitment to an economy
based on a carbon free future includes:
the Climate Leadership and Community
Protection Act, moving the car market to
electric vehicles by 2035, incentivizing
the burgeoning offshore wind energy in-
dustry, advancing large scale solar energy,
the convergence of renewable energy on
brownfields redevelopment sites, and an en-
vironmental constitutional amendment ad-
dressing clean air, clean water and a health-
ful environment.

The Annual Legislative Forum brings together environ-
mental leaders from many disciplines to discuss current de-
velopments in environmental and energy law in New York.
The Forum’s topics are reflective of issues importance and
interest at the time the event is held each year. On Feb. 24,
2022, Russia began “special military operations” in Ukraine.!
The invasion of Ukraine has brought substantial condemna-
tion and a unified response from Western nations. The tragic
consequences and human toll of this war has been profound
and extend far beyond the civilians caught in the crossfire of
conflict and the need to flee to find safety in other countries.
The war has directly impacted markets around the world and
has directly impacted the international community’s response
to the growing climate crisis. These are short-term impacts
and the longer-term consequences are unknown as there is no
end in sight to the hostilities. Many nations seek to replace
Russia as their major source of energy, namely natural gas,
and are working to identify timelines for the phaseout of its
use. While the long-term economic impacts are uncertain,
the political impacts of the increases in the price of gas for

cars in the United States, which has added significantly to
inflationary pressures, has changed many discussions about
energy use.

The international conflict also demonstrates the impor-
tance of individual state actions to address climate change.
New York has taken a leadership role in this effort with ambi-
tious goals to move away from carbon-intensive energy in an
equitable and effective way. These efforts, and the laws that
are enabling them, are already creating incentives for sub-
stantial future economic activity, and simultaneously paving
the way forward to installing reliable non-carbon-based ener-
gy sources. The Legislative Forum focused on implementing
these efforts despite the immediate and unsettling impacts
of increased energy prices resulting from the war in Ukraine.
The combination of war impacts and other significant in-
flationary pressures creates political incentives for efforts to
immediately lower consumer gas and energy prices. These
pressures are a major disincentive to climate-focused policy
changes that rely upon longer time horizon to produce re-
sults. The Legislative Forum’s panel of experts, business lead-
ers and advocates discussed progress despite these current
challenges. The legislative leaders who attended the Forum
discussed their legislative efforts to address climate issues and
to discuss upcoming legislative initiatives. A deputy commis-
sioner from the Department of Environmental Conservation
(DEC) discussed the implementation of the state’s landmark
Climate Leadership Act and the collective efforts underway
by state agencies to meet the significant and lofty goals this
law has put in place for communities and businesses around
the state.

The Legislative Forum followed international community
efforts to address climate change at the COP 26 summit in
Glasgow in fall 2021. This article was submitted as the weath-
er was heating up and the summer 2022 vacation season was
about to begin in earnest. Important to note is the context
of the coveted summer vacation—this year’s festivities will
be impacted by climate change as the planet reaches another
climate milestone of the highest concentrations of carbon di-
oxide in the atmosphere in at least four million years. Further
underscoring climate impacts is the recent study indicating
that if carbon emissions are not reduced, as sought at the
COP26 Summit, the impacts will reach the world’s oceans
resulting in a mass extinction event within 300 years.
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BACKGROUND

International Impacts on Climate Change

In 2021, there were significant developments in efforts to
address climate change. The COP26 climate summit in fall
2021 in Glasgow, Scotland sought to move forward with a
comprehensive and ambitious agenda.? The commitments
ultimately made by nations of the world at this United Na-
tions event, while significant, fell short of the efforts regarded
as necessary to stabilize the rise in global temperatures to ac-
ceptable levels.> Nonetheless, climate change remained a top
area of concern on the world international economic stage
where business leaders recognized the transition to net-zero
economies is necessary for future prosperity.* Leaders at this
year’s Davos Economic Forum were urging businesses to in-
corporate newly developed climate technologies such as green
hydrogen, direct air capture, and clean aviation fuel into their
business models, which would enable these efforts to gain
more widespread use and acceptance at a larger economic
scale to allow them to be a more effective way to address the
climate change challenge.’

United States Climate Policy Efforts

The costs of extreme weather were significant and ex-
ceeded anything witnessed in the last 40 years. In 2021, the
carbon emission reductions from COVID-19 shutdowns re-
versed, replaced by an over 6% increase in the United States.®
There were 20 weather/climate disasters each with losses ex-
ceeding $1 billion and leaving 688 people dead.” In total, cli-
mate damage was approximately $145 billion.® The disasters
included a drought, two floods, 11 severe storm events, four
tropical cyclones and one wildfire.” During the year, estimates
put one in three Americans impacted by a severe weather di-
saster.!? The extreme climate events are being caused by car-
bon dioxide levels in the atmosphere not witnessed for mil-
lions of years.!! The current rate of carbon emissions, if not
addressed as contemplated at Glasgow, could result in mass

species extinctions in the worlds oceans in the future.!?

The Biden administration response to the climate chal-
lenge, in part, has been its continued effort to advance re-
newable energy sources in the United States. Key to these
plans are leasing rights to build and operate offshore wind on
the United States’ coast. An initial and successful example of
this effort involves the area known as the New York Bight,
part of the federal government’s efforts to have 30 GW of
offshore wind by 2030.'% An environmental review cleared
the way for the auctions for wind development to proceed.'4
One offshore wind power application has received final ap-
proval authorizing construction to commence off the coast of
Long Island, about 35 miles east of Montauk Point.!> While
the offshore wind industry accelerates, and despite the gov-
ernments environmental review findings, litigation has com-

menced challenging the approval of some East Coast offshore

wind areas. !¢

The administration has also continued efforts to bring new
fossil fuel sources online.!” The efforts, appear in part, to be a
response to the war in Ukraine. The United States’ effort now
focuses on increasing off-shore drilling in some areas of the
country but not advancing oil and gas drilling efforts in oth-
ers.!8 These United States government efforts seem contra-
dictory and counter-productive to many environmentalists,
while simultaneously demonstrating the impact of economic
and political pressure on domestic policy decision making.!”

While the federal government’s ability to advance a lower
carbon energy sector is on clear display with successful off-shore
wind leases, the Supreme Court recently curtailed powers of
the United States Environmental Protection Agency (USEPA)
from implementing similar strategies through the Clean Air
Act. The decision is widely viewed as potentially reaching far
beyond the EPA and extending to the federal administrative
agencies and the regulatory programs that they implement. In
West Virginia v. USEPA, the court reviewed the Clean Power
Plan which was developed under existing Clean Air Act provi-
sions.?” The Clean Power Plan set a state-by-state target for car-
bon emissions as a way of addressing carbon released from the
generation of energy, primarily from coal-fired power plants,
but was not implemented due to court intervention and the
change from the Obama administration to the Trump admin-
istration. Notably, market forces shifted the focus to sources of
electricity other than coal in the United States, which actually
met the emission reduction targets years before the deadlines
set under the challenged Clean Power Program because the
cost of new coal power plants exceeded other sources such as
renewables. Nonetheless, the court’s decision raises significant
questions for regulatory programs in general, and for new pro-
grams addressing climate issues that are based upon current
law. The Supreme Court essentially found that new regulatory
programs, such as the Clean Power Plan developed under ex-
isting legal authority, such as from the Clean Air Act in this
case, could be deemed ’presumptively invalid.” when major
changes in a regulatory program are determined to be trans-
formational to the economy—unless the Congress specifically
addressed and authorized the new regulatory scheme in statu-
tory language in its re-invigoration of what is called the “major
questions doctrine.” The dissent raised substantial questions
regarding the majority’s reasoning in this case, and it is fair to
say that future court determinations of what types of transfor-
mational government programs could be subject to this major
questions doctrine is far from clear.

New York State Climate Policy Efforts

New York’s efforts to comprehensively address climate is-
sues began in earnest in 2019, with the Climate Leadership
and Community Protection Act or the “Climate Leadership
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Act.”?! 'The law set climate change goals at a 100% reduction
in greenhouse gas emissions by 2050, with an incremental
target of 40% reduction by 2030. The Climate Leadership
Act is implemented, in part, by the DEC. Notably, it also cre-
ated and charged the Climate Action Council with significant
responsibilities including the development of a Draft Scop-
ing Plan to implement the Climate Leadership Act, which it
unanimously developed and submitted to public comment in
December 2021.22 The public comment period was extended
to July 1, 2022 and about 20,000 public comments were an-
ticipated.? It is designed to

help guide the State in achieving its statutory
obligations under the Climate Leadership
Act to significantly reduce greenhouse gas
emissions, increase renewable energy devel-
opment, ensure climate justice, and advance
the State’s commitment to carbon neutrality
economy-wide by 2050.%4

Among the goals of this effort are to develop an analysis
process providing “a cost-benefit assessment of the strategies
under consideration accounting for emissions reductions and
health benefits.” The statewide effort is comprehensive and
far reaching. These changes will alter the portfolio of energy
sources in the state, further encouraging and incentivizing
new approaches like large-scale battery storage and an in-
creasing number of electric changing stations as transporta-
tion begins to be reimagined.

The state’s commitment to reducing carbon emissions is
also evident in the recent decision, based in part on the Cli-
mate Leadership Act, which rejected the application to up-
date and to re-power the Danskammer power plant on the
Hudson River. Notably, the energy sector has seen a reduc-
tion in carbon emissions of 15% since 1990.?> The applicant
sought the approval arguing, in part, that its switch to natural
gas resulted in a far more environmentally beneficial source of
power compared to the facility it replaced. DEC rejected the
application because the proposal “would be inconsistent with
or would interfere with the statewide greenhouse gas emis-
sions limits established” in the Climate Leadership Act.2° The
denial clarifies the state policy decision to move away from
fossil fuel-based power.

In fall 2021, the DEC rejected the permit necessary to up-
grade the existing Danskammer electric power plant on the
Hudson River. The applicant argued to DEC that the $500
million in upgrades were for a more efficient and more envi-
ronmentally beneficial facility than the one it would replace.
These arguments, however, were rejected by DEC, which
concluded that issuance of the permit “would be inconsistent
with or would interfere with the statewide greenhouse gas
emissions limits established” in the Climate Leadership Act.

The applicant challenged the DEC permit denial in court.
In its 77-page ruling, the court upheld DEC’s authority to
deny the permit because absent such authority, the court rea-
soned, the immediacy and urgency of achieving greenhouse
gas reductions set forth in the law would be rendered tooth-
less. The decision in Danskammer Energy, LLC v. New York
State Department of Environmental Conservation, et al, Index
No. EF008396-2021 was filed on June 8, 2022.

The ultimate impact of this decision is not yet known.
However, on June 30, 2022, the DEC denied the renewal of
a Clean Air Act Title V permit for the primarily gas-fired 107
megawatt Greenidge Generation facility in Dresden, which is
located on Seneca Lake.?” The application was controversial,
drawing almost 4,000 public comments, because it powers a
bitcoin cryptocurrency mining facility.?® During the initial
permit application process in 2016, DEC issued a negative
declaration under the State Environmental Quality Review

Act (SEQRA) because

the operation of the plant itself will not create
a new demand for energy. Rather, it will serve
as another facility to help meet the current
electricity needs of the region. As a result, the
plant will have no significant adverse impacts
in increasing the use of energy.®’

However, by 2022, in its final determination to deny the
Title V renewal permit application, DEC considered the
Greenidge Generation submission as new, as required by its
regulations, and as such, it was required to meet the require-
ments of the Climate Leadership Act. DEC concluded that
under the court’s Danskammer decision and the Climate
Leadership Act, it had sufficient legal authority to deny the
permit. The DEC’s denial noted that the original grounds
for its SEQRA negative declaration no longer applied, since
the facility was no longer meant to meet the energy needs
of the region, nor was it necessary to meet regional energy
needs. Instead, because the facility would solely power the
increasing energy demands of crypto-currency mining, DEC
found that such purpose was inconsistent with the Climate
Leadership Act provisions.*® Finally, and significantly, DEC
concluded that:

Instead of demonstrating a commitment
to these kinds of potential alternatives and
GHG mitigation measures, Greenidge put
forth vague assurances that it would decrease
GHG emissions over time and eventually be-
come a zero-carbon emitting power genera-
tion facility by 2035.3!

Thus, the applicant could not meet Climate Leadership
Act requirements and warranted denial of the permit renewal
application.
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Legislative Forum Participants

THE PANELISTS

Kimberly Ong
Senior Attorney | New York Regional, Healthy People &
Thriving Communities Program

Kimberly Ong is the head of the NRDC New York Regional
Team, where she leads a team of attorneys and advocates focus-
ing on some of New York’s most pressing environmental chal-
lenges. Prior to joining NRDC, she worked as an assistant attor-
ney general at the New York State Office of the Attorney General
and as an assistant corporation counsel in the Environmental
Law Division of the New York City Law Department. She also
worked as a research fellow at New York University School of
Law’s Furman Center for Real Estate and Urban Policy and served
as a law clerk for the Honorable John T. Nixon of the United
States District Court for the Middle District of Tennessee. She
earned a bachelor’s degree from Columbia University and a law
degree from New York University School of Law, where she was
an executive editor for the Review of Law and Social Change.

Justin Gundlach

Senior Attorney | Institute for Policy Integrity | New York
University Law School

Justin Gundlach has served as a senior attorney at the Institute
for Policy Integrity at NYU Law School since April 2019. His
work focuses on state-level energy and climate policy. Gundlach
is the author of numerous articles, book chapters, white papers,
regulatory comments, and amicus briefs on legal and policy
issues related to the impacts of energy use on the climate and
of climate change on infrastructure and public health. Before
joining the Institute, he was a member of the policy devel-
opment team at the New York State Energy Research and
Development Authority (NYSERDA). He holds a J.D. from
NYU, an M.Sc. from the London School of Economics, and a
B.A. from Wesleyan University.

Paul Curran
Managing Director | BQ Energy LLC

Paul Curran is the founder and managing director of BQ
Energy, which is a Wappingers Falls based renewable energy
development firm that has been focusing exclusively on siting
wind and solar projects on landfills and brownfield sites since
2003. He has developed several renewable energy projects in-
cluding the Steel Winds facility on a former Superfund site in
Lackawanna, and the Annapolis Solar farm, the largest solar
project on a landfill in the United States. His award-winning
projects have been recognized for sustainable redevelopment of
brownfield sites and innovative development practices in the
renewable energy industry. He is a registered professional engi-
neer in the state and earned an MBA from Marist College and
degrees in engineering from Columbia University.

Anastasia Gordon

Energy and Transportation Policy Manager | Federal Policy
Officer | WE ACT for Environmental Justice

Anastasia Gordon is the energy and transportation policy
manager within the Federal Policy Office at WE ACT for
Environmental Justice. She leads federal advocacy, legislative,
and regulatory work in the energy and transportation sectors.
Gordon worked with the Alliance for Clean Energy New York,
where she served as the clean energy policy fellow tracking
the implementation of New York’s climate law and led advo-
cacy to advance transportation electrification throughout the
state. She also brings more than five years of experience in
conservation and environmental policy with the government
of Trinidad and Tobago. She holds an MPA in environmen-
tal science and policy from Columbia University, a Masters in
conservation leadership from University of Cambridge, and a
Bachelors of Science in environmental management from the

University of Birmingham, UK.

LEGISLATIVE LEADERS

Steve Otis

Assemblymember, 91st District | New York State Assembly
Environmental Conservation Committee

Todd Kaminsky

Senator, 9th District | Chair, New York State Senate
Environmental Conservation Committee

KEYNOTE SPEAKER

Jared Snyder
Deputy Commissioner for Climate, Air and Energy | New
York State Department of Environmental Conservation

Jared Snyder, in his role as the deputy commissioner, oversees
development and implementation of clean air programs and cli-
mate change strategies, including programs to build resilience
to climate change and to reduce greenhouse gas emissions, and
implementation of the Climate Leadership and Community
Protection Act. He is currently treasurer of RGGI Inc. and he
represents New York on the Ozone Transport Commission
and The Climate Registry. Snyder has also served as co-chair
of the International Carbon Action Partnership. Prior to join-
ing DEC in 2007, he managed air and climate litigation in
the New York Attorney General’s office, and he worked for the
U.S. Department of Justice handling environmental enforce-
ment matters from 1990-95. He earned a B.A. in economics
from Cornell University and a J.D. from Harvard Law School.
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These DEC permit denials for fossil fuel power plants un-
derscore the legal requirements that climate change consider-
ations be addressed in agency decision-making such as Clean
Air Act permitting. The urgency to address climate issues is
now enshrined in state law. It also demonstrates the impor-
tance of the wind turbine industry taking shape off the coast
of Long Island, the solar energy sector on Long Island and
around the state, and the significant support services these
industries will require. Specifically, the law requires careful re-
view and consideration of impacts of new fossil-fueled power
sources for which there is no equivalent analysis expected for
renewable non-carbon based power sources. The electrifica-
tion of the economy from new renewable sources to meet
increasing demand will be prioritized by the provisions of
the Climate Leadership Act. The Danskammer decision, the
Greenidge Generation permit renewal denial, and the Draft
Scoping Plan all demonstrate the profound, significant, and
in part, legally mandated changes to power generation that
will meet future energy demands in New York.

The background of the changing international energy
landscape, efforts at the national level, and Climate Lead-
ership Act implementation in New York State provided the
backdrop to the 2022 Annual Legislative Forum.

ANNUAL LEGISLATIVE FORUM—MAY 2022

In the context of a changed world, the forum participants
came together to discuss environmental and energy law is-
sues directly impacting New York. The panelists who ap-
peared at the Legislative Forum discussed their participation
in ongoing efforts to implement the goals and the mandates
of the Climate Leadership Act, among other provisions of
New York environmental law. The panelists commented on
a number of their sought-after long-term changes to the en-
ergy make-up of New York State, including the phasing out
of natural gas to power new construction, ending fossil fuel
subsidies of every form, and having the state, and particularly
insurance companies, divest from investment in fossil fuel
companies. The panelists also discussed the need for equity
and inclusion in the process of developing the climate poli-
cies of the state, and in the implementation and construction
of the infrastructure that will be needed to de-carbonize New
YorK’s electricity supply.

The panelists discussed the need to involve all impacted
communities in the development of the Climate Leadership
Act’s policies and programs. As noted, the public comment
period for the Draft Scoping Plan was extended to July 1,
2022 specifically for this purpose due to significant interest.
The panelists discussed the challenges of the environmental
justice community and the disproportionate impacts that
have been imposed by the historic development of existing
energy and other environmental infrastructure. The inclusion

of community concerns, including the need to accelerate the
transition to a new and renewable power based energy sys-
tem, will result in improvements in both indoor and outdoor
air quality, and will afford more New Yorkers access to clean
air, which is now a constitutionally protected right in the
state. The existing fossil-fuel-based energy system currently in
place was developed over a century, leaving significant chal-
lenges as it is changed, but significant opportunities now ex-
ist as never before to address communities overburdened by
its structures, infrastructure footprint and the public health
impacts caused by the existing fossil-fuel-based approach to
our energy needs. The panelists noted that new and devel-
oping technologies will make this transition faster and more
equitable and increased efficiency of these systems will have
significant benefits across New York. The panelists also noted
that despite optimism driven in part by the Climate Leader-
ship Act, the transition should be moving faster to benefit the
impacted environmental justice communities.

The panelists discussed the renewable energy sector as it
moves into new areas, such as the intersection with brownfield
redevelopment incentives. There are substantial amounts of
land available for additional renewable energy sources, such
as solar power, on the thousands of acres of landfills in the
state. These properties are often located nearby by or adja-
cent to existing electricity infrastructure, but are overlooked
as building locations because of the costs of development on
contaminated land. The use of greenfields, or uncontaminat-
ed land, for renewable power siting and operation is simply
cheaper, faster and less complicated. The panelists discussed
the use of the state brownfields laws and regulations as a ve-
hicle to balance the economics of these projects to enable the
significant amount of available but unused land to provide
much needed renewable power.

The legislative leaders from the State Assembly and State
Senate that participated in the Legislative Forum discussed
the many significant accomplishments addressing climate
change. As is evident in the items addressed in this article,
the recently enacted Climate Leadership Act by the Legisla-
ture is already shaping environmental decision making as it is
simultaneously providing a framework for future policies and
actions needed by the state to reach aggressive climate reduc-
tion targets. Notably, two major air permit applications have
been denied that will effectively reduce future emissions. The
Draft Scoping Plan has received significant public interest
and with about 20,000 comments has provided the opportu-
nity to the public to directly address future climate policies.

The legislative leaders also focused on pragmatically meet-
ing the needs of climate change and the process of developing
and implementing laws to address it. The discussion, for ex-
ample, reflected on the legislative hearing process and the ben-
efits of bringing together many constituencies and impacted

NYSBA The New York Environmental Lawyer | 2022 | Vol.42 | No.2

41



communities in the discussion of a new law that would man-
date future construction to rely solely upon electric power for
heating buildings. The recent series of building electrification
hearings, they noted, were necessary and invaluable to craft-
ing legislation that actually addresses the concerns and chal-
lenges of electrification in meaningful ways and will result in
legislation that would impact future construction around the
state. In addition, the discussion addressed providing neces-
sary funding to move the state’s school bus fleet from diesel
engine powered vehicles to electric vehicles—reducing the
climate impact and the direct public health impacts to chil-
dren. Along these lines, the legislative leaders are also focused
on the electrification of the transportation sector throughout
the state by developing ways to provide more electric vehicle
charger locations and to address issues raised with car dealer-
ship rules as they relate to the sale and service of the electric
vehicles entering the market that may not choose to reach
consumers through the traditional car dealership business
model. Notably, the legislative leaders discussed the $3.0 bil-
lion Environmental Bond Act that will be put on the ballot
in November 2022 as a significant and necessary effort to
fund the climate and other environmental priorities that are
mandated in the state.??

The keynote address by Deputy Commissioner Snyder
offered the benefit and perspective of DEC leadership. It is
the state agency placed at the forefront of addressing climate
change and implementing the Climate Leadership Act. Note-
worthy and important in the discussion was the point that
the state is taking an all agency approach to the climate chal-
lenge by bringing varies agency leaders together to discuss the
issues and develop solutions, as demonstrated by the work
of the Climate Action Council. The state’s efforts to imple-

John Parker is partner at the law
firm of Sahn Ward Braff Koblenz,
PLLC, Uniondale, where he leads
the Environmental, Energy, and
Resources Practice Group. He has
successfully  represented  private
clients, businesses, not-for-profits,
Native American nations and the
State of New York in a variety of
environmental and administrative

law contexts, including brown-
fields, climate change, clean water, hazardous substances
regulation and remediation litigation, various compliance
matters, petroleum contamination litigation and in real
estate transactions. Parker has served as chair of the Leg-
islation Committee since 2012, on the Section’s Executive
Committee since 2008, and serves as vice chair of the En-
vironmental Law Committee of the Nassau County Bar
Association. He can be reached at jparker@sahnward.com.

ment the Climate Leadership Act are necessary, significant,
and far reaching, with the work of the Climate Justice Work-
ing Group and the need for a just transition being a focus of
the effort to bring balance and inclusion of all constituencies
to the development of the new policies. The Climate Lead-
ership Act has set aggressive climate reduction targets that
will alter the energy use of the future. Two key pillars of this
effort are the electrification of the transportation sector and
the electrification of heating systems in buildings in the state
because these sectors consume significant amounts of energy
and produce corresponding carbon emissions back into the
atmosphere. Noteworthy in the keynote address was discus-
sion of the transportation goal of 90 to 98% of vehicles sold
in 2030 to be electric vehicles. As the keynote address dis-
cussed, the New York of the 2040s and beyond will be a very
different place with far fewer climate changing impacts. Not
only are the state agencies focused on this undertaking, but
thousands of New Yorkers have submitted comments on the
Draft Scope Plan demonstrating that they, too, recognize the
significance of this historic moment.

The Environmental and Energy Section of NYSBA, and
the Legislation Committee sincerely thank the Annual Legis-
lative Forum 2022 participants for the time, thoughtfulness,
and expertise they have brought to this open and balanced
discussion of pressing issues facing New York.
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