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SUFFOLK COUNTY SUPREME
COURT

Honorable Paul J. Baisley, Jr.
Cross-motion for substitution grant-

ed; request for sanctions denied; motion
for “substitution” treated as motion to
amend complaint and denied; failure to
include proposed amended complaint;
estate not a legal entity capable of suing
in its own name.

In Geraldine Chustckie v. Steven
Chustckie, Jeffery Chustckie, and ABC
Shower Door and Mirror, Index No.:
19380/2014, decided on Jan. 8, 2016, the
court denied the motion by defendants
for, in part, dismissal for failure to effect
a timely substitution, and granted the
cross motion by the former attorney for
the deceased plaintiff to cross-move, in
part, for leave to substitute June
Williams, as executor of the state of
Geraldine Chustckie, as plaintiff.

Given the relatively brief nature of the
delay and that the proper procedure for
substitution had been followed, and in
view of absence of prejudice to the
defendants, and the strong public policy
that matters be disposed on the merits,
the court granted the cross-motion for
substation. The remaining requests for
relief were denied.

As to the defendants’request
for sanctions, the court found
no frivolous conduct to warrant
such an award at this juncture.
To the extent that the plaintiff’s
counsel sought to “substitute”
parties, other than the executor
of the deceased plaintiff’s
complaint, the court was con-
strained to treat the application
as one for leave to add parties
and to amend the complaint; as such, it
was defective for failure to include a pro-
posed amended complaint as required by
the CPLR. Further, the court noted that
an estate is not a recognized legal entity
separate and apart from its representa-
tives, and is not capable of suing in its
own name.

Honorable Joseph C. Pastoressa
Motion for summary judgment decid-

ed; questions of fact existed as to
whether the defendants acted in self-
defense; as to collateral estoppel issue,
since burglary in the third degree
included the necessary elements of a
civil trespass, motion for summary
judgment on civil trespass granted.

In Jonathan Layton v. Marc Amato,
Gregory Amato, Travis Amato and Mr.
Lucky’s Pub, Inc., Index No.:
16069/2014, decided on Oct. 11, 2016,
the court determined the summary judg-

ment motion as follows: The
plaintiff commenced the action
to recover for damages for per-
sonal injuries arising when the
plaintiff allegedly entered the
defendant’s bar after hours
with a crow bar and was con-
fronted by the defendants, who
allegedly assaulted him. The
defendants moved for summa-
ry judgment on the grounds

that they could not be held liable because
they acted in self-defense and that the
plaintiff’s conviction precluded him
from recovery in this action. Several affi-
davits were submitted and in view of the
conflicting affidavits, questions of fact
existed as to whether the defendants
acted in self-defense. As to the collateral
estoppel issue, i.e., where the issue is
identical in both the criminal and civil
cases and the defendant had a full and
fair opportunity to litigate the issue in the
prior criminal proceeding, the court
found that since the elements of burglary
in the third degree included the necessary
elements of a civil trespass, the defen-
dants motion for summary judgment on
their counterclaim for civil trespass was
granted. Any determination as to dam-
ages was to await the trial or other dispo-
sition of the remaining claims in the
action.

Motion for summary judgment grant-
ed; failure of a municipality to remove
ice or snow from a sidewalk considered
passive negligence or nonfeasance,
requiring written notice before the
defendant can be found liable.

In Karen Morreale v. Town of
Smithtown, Index No.: 10307/2014,
decided on Oct. 20, 2016, the court
granted the defendant’s motion for
summary judgment dismissing the
complaint. The court noted that the
action was to recover damages for
injuries allegedly sustained by the
plaintiff as a result of a slip and fall
accident that occurred on a sidewalk or
walkway within Charles Toner Park
located in the Town of Smithtown.
Plaintiff claimed that the Town failed to
remove accumulated snow and ice from
the sidewalk and created a dangerous
and defective condition at the park. The
town moved for summary judgment on
the grounds that it never received prior
written notice of the alleged defective
condition, that the notice of claim and
complaint were defective and that the
plaintiff failed to produce any evidence
that the town created the alleged defec-
tive condition. In granting the motion,
the court stated that the failure of a
municipality to remove ice or snow
from a sidewalk was considered passive
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The Court of Appeals unanimously
upheld, inter alia, first-degree vehicu-
lar manslaughter and second-degree
manslaughter convictions of a defen-
dant who in 2007, while under the
influence of cocaine, drove at high
speeds the wrong way on I-590 in
Monroe County when he crashed into
another vehicle, killing two of that
vehicle’s passengers and seriously
injuring another. Following a non-jury
trial, the defendant was convicted on
all counts and sentenced to an indeter-
minate prison term of 5 to 15 years
(People v. Bank, 2016 N.Y. Slip Op
7110 (Nov. 1, 2016)).

Prior to trial, defense counsel mis-
takenly advised that should defendant
be convicted of multiple counts, the
sentence was “statutorily required to
run consecutively” (id.). As such,
counsel advised defendant that he was
facing an aggregate maximum prison
term of 11½ to 34 years, instead of the
statutory maximum of 5 to 15 years,
which the trial court imposed. Based
upon the mistaken advice, defendant
contends that both he and his counsel,
who died several years earlier, opted
not to entertain plea negotiations with
the District Attorney’s Office. The
People argued that no plea offer was
considered due to the “magnitude of

the case” (id.).
At trial, defendant asserted

that he was not legally
responsible due to his bipolar
disorder, and that the unlaw-
ful controlled substance
(cocaine) caused him to go
into a manic state, which ren-
dered him incapable of form-
ing the “adequate insight and
judgment as to the conse-
quences of his actions” (id.). Both
sides called expert witnesses, including
a clinical pharmacist, whose testimony
was elicited by the defendant.

On appeal, defendant’s argument
was twofold. First, he was denied
“meaningful representation,” as a
result of counsel’s pre-trial misinter-
pretation of the sentencing require-
ments. Second, the decision to elicit
the expert testimony of a clinical phar-
macist, in lieu of a forensic psychia-
trist, constituted ineffective assistance
of counsel. The Court of Appeals
rejected both arguments.

Meaningful representation
A criminal defendant is entitled to

“meaningful representation,” not per-
fect lawyering (People v. Baldi, 54
N.Y.2d 137, 147 (1981)). In New
York, prejudice due to the lack of
meaningful representation, while a fac-
tor, is not a necessary element to estab-

lish an ineffective assistance
of counsel claim (People v.
Henry, 95 N.Y.2d 563
(2000)). By way of compari-
son, the federal standard
requires a showing of preju-
dice, such that defense coun-
sel failed to render reason-
ably competent assistance
and there is a reasonable
probability that but for the

inadequate representation, the outcome
of the trial would have been different
(see Elmore v. Holbrook, 2016 U.S.
LEXIS 6276 (Oct. 17, 2016) (citing
Strickland v. Washington, 466 U.S. 668
(1984)).

A defendant’s constitutional right to
effective assistance of counsel applies
to each and every stage of the proceed-
ings, including plea negotiations
(Padilla v. Kentucky, 559 U.S. 356
(2010)). However, a defendant does
not have a constitutional right to a plea
offer, and the district attorney is under
no obligation to solicit and/or to enter-
tain any such discussions (Bank, 2016
N.Y. Slip Op at 7110).

In Bank, the Court of Appeals con-
cluded that defense counsel clearly pro-
vided erroneous advice. However,
defendant could not establish that the
erroneous advice impacted the outcome.
In reviewing the record, the court noted
that the district attorney’s office

adamantly rejected the premise that it
would consider offering an individual
who had killed two adults a plea bargain.
In addition, the trial court judge, who
also has since passed away, gave no indi-
cation that he was inclined to offer a
reduced sentence if defendant pled
guilty to all of the counts. To the con-
trary, at the time of sentence, the judge
emphasized that, in his opinion, the
maximum sentence was too lenient (id.).

The Court of Appeals thus conclud-
ed that due to there being “[n]o possi-
bility that a reduced plea would have
been offered . . . the incorrect advice
could not have affected the outcome of
the proceedings” (id.). Accordingly,
the defendant was not denied meaning-
ful representation.

Ineffective assistance of counsel
Defendant’s in-trial ineffective assis-

tance of counsel claim was limited to
the decision to elicit the expert testi-
mony of a clinical pharmacist, as
opposed to a forensic psychiatrist. The
court rejected this argument as conjec-
ture and pure speculation. In fact, the
clinical pharmacist’s testimony was
favorable to the defendant as she testi-
fied regarding defendant’s bipolar dis-
order and the impact his medication
had on his ability to comprehend the
consequences of his actions.
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scribe its products through the use of
travel and entertainment, but the com-
pany improperly recorded these pay-
ments as legitimate selling and mar-
keting costs, violating the FCPA’s
“books and record” provisions.
According to the SEC, Novartis vio-
lated Section 13(b)(2)(A) of the
Exchange Act requiring issuers to
keep accurate books and records, as
well as Section 13(b)(2)(B) requiring
issuers to devise and maintain a sys-
tem of internal accounting controls
sufficient to detect and prevent the
making of improper payments to for-
eign officials. Be aware that even if
the DOJ and SEC cannot bring a
charge for violating the FCPA’s anti-
bribery provisions, there may be suffi-
cient evidence to demonstrate a viola-
tion of the books and record provi-
sions. Undocumented or vague reim-
bursement descriptions for travel and
entertainment expenses may indicate
an underlying corrupt payment.

Novartis is not the first, and certain-
ly will not be the last, healthcare com-
pany to come under scrutiny for pro-
viding gifts, travel, and entertainment
to employees of state-owned hospitals
in foreign countries. In 2012, as part of
a deferred prosecution agreement,
Pfizer paid $15 million to settle similar
FCPA charges in connection with its
subsidiaries’ activities in Eastern
Europe and Russia. Travel and enter-
tainment expenses are among the most
challenging FCPA issues, in part,
because they are commonplace and

because the FCPA does not provide
bright-line rules for what constitutes
reasonable expenses.

As with any item “of value,” travel
and entertainment expenses may not be
given with a corrupt intent, meaning
that the expenses are not part of a quid
pro quo for any particular official
action. Companies should always err
on the side of transparency and pru-
dence, and keep in mind that what may
be reasonable in the United States may
not necessarily be reasonable in a for-
eign country. Companies should
always ensure that the travel and enter-
tainment are proportional to the legiti-
mate business purpose and avoid pay-
ing the expenses of officials’ family
members. All travel and entertainment
expenses should be well documented
and accurately reported in the compa-
ny’s books and records. Companies
should never provide foreign officials
with cash, and payments for inappropri-
ate activities, such as the cover charges
at strip clubs paid by Novartis’ sub-
sidiary, should be avoided. In today’s
global business environment, compa-
nies must be vigilant to ensure that their
travel and entertainment practices align
with regulatory requirements.

Note: Jonathan “Jack” Harrington,
Esq. chairs the International Regulation,
Enforcement & Compliance practice at
Campolo, Middleton & McCormick, LLP.
He counsels multinational corporations
and individuals in securities, white-collar,
anti-money laundering, and Foreign

Corrupt Practices Act (FCPA) matters.
He also represents clients in litigation,
appeals, and commercial arbitrations,

often with an international component.
Contact Jack at jharrington@cmmllp.com
or (631) 738-9100.

Lessons Learned From the Novartis FCPA Settlement (Continued from page 8)

negligence or nonfeasance, requiring
written notice before the defendant can be
found liable. Since the town established
its prima facie entitlement to summary
judgment in that it did not create the con-
dition that caused the plaintiff’s injury,
the motion was granted. In addition, the
plaintiff did not make any allegations
regarding the special use exception in the
pleadings or her notice of claim.

Motion for summary judgment denied
without prejudice; municipality may be
cast in damages where it assumed all
control of a private road and maintained
it; discovery is necessary

In Nelly Salas, Veronica Plua and
Michelle Salas, an infant by her parent
and legal guardian Nelly Salas v. Edgar
Salas, Lowe’s Home Centers, LLC, Town
of Huntington, Town of Islip, Town of
Smithtown, County of Suffolk, Suffolk
County Water Authority and PJ Venture
Common, LLC, Index No.: 10474/2014,
decided on Aug. 4, 2016, the court denied
the motion for summary judgment by
defendant, Town of Smithtown. In decid-
ing the motion, the court noted that in
support the Town of Smithtown submit-

ted an affidavit from a Highway Project
Inspector who asserted that Henry Street
was a private roadway that was not
owned or maintained by the town. The
court reasoned that despite a lack of own-
ership, a municipality could be liable for
damages where it assumed all control of
a private road and maintained it. Since no
discovery had been conducted in the
action, the court stated that the parties
should be entitled to conduct discovery
regarding ownership and maintenance of
the roads as well as the exact location of
the incident. Accordingly, the motion was
denied without prejudice.

Motion to quash granted; subpoena
neither contained nor was accompanied
by a notice setting forth the reasons
such disclosure was sought as required.

In Jopal Sayville, LLC d/b/a Sayville
Nursing and Rehabilitative Center, as
successor to petite Fluer Nursing Home
v. Roseanne Freeman, individually,
Roseann Freeman as administrator of the
estate of Frances Sanfilippo and William
Freeman, Index No.: 18188/2014, decid-
ed on Nov. 15, 2016, the court granted the
motion to quash the subpoena. Here, the

court found that the plaintiff served a sub-
poena on Astoria Bank seeking records
relating to bank accounts in which the
defendants had an interest. However, the
subpoena was defective on its face
because it neither contained nor was
accompanied by a notice setting forth the
reasons such disclosure was sought as
required by the CPLR.

Motion to disqualify counsel denied;
untimely.

In Ann Torres v. Leisure Village
Homeowners Association and ABN I
Maintenance Corp., Index No.:
15682/2014, decided on Nov. 2, 2016,
the court denied the motion by defen-
dant, Leisure Village Homeowners
Association, for an order disqualifying
counsel for plaintiff. Leisure Village
moved to disqualify counsel for the
plaintiff on the grounds that the law firm
had served as general counsel for
Leisure Village prior to the incident. In
denying the application, the court noted
that Leisure Village waited more than a
year and a half after this action was
commenced to make a motion to dis-
qualify. Since the motion was not time-

ly made, the court held that Leisure
Village waived any objection to the
plaintiff’s choice of counsel. The court
continued and stated that even if the
motion was timely made, the defendant
failed to demonstrate that the two mat-
ters were substantially related. In addi-
tion, the court noted that the movant
failed to set forth the nature of any con-
fidential information allegedly obtained
by counsel or show that there was a rea-
sonable probability that such informa-
tion would be disclosed during the pres-
ent litigation.

Please send future decisions to appear in
“Decisions of Interest” column to Elaine M.
Colavito at elaine_colavito@live.com. There
is no guarantee that decisions received will be
published. Submissions are limited to deci-
sions from Suffolk County trial courts.
Submissions are accepted on a continual basis.

Note: Elaine Colavito graduated from
Touro Law Center in 2007 in the top 6%
of her class. She is an associate at Sahn
Ward Coschignano, PLLC in Uniondale.
Ms. Colavito concentrates her practice
in matrimonial and family law, civil liti-
gation and immigration matters.
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In rejecting defendant’s argument,
the court noted that second-guessing
defendant’s trial strategy is not a basis
for vacating a judgment of conviction.
The court previously reasoned that
errors at trial are often overlooked
because “counsel’s efforts should not
be second-guessed with the clarity of
hindsight” (People v. Turner, 5 N.Y.3d
476, 480 (2005)). To vacate a convic-
tion due to ineffective assistance of
counsel, defense counsel must have
provided clearly inferior representation
that resulted in a serious impairment to
the defendant’s right to a fair trial
(People v. Benevento, 91 N.Y.2d 708,
712-13 (1998)). In other words, pro-
vided defense counsel’s conduct
“[r]eflects a reasonable and legitimate
strategy under the circumstances and
evidence presented, even if unsuccess-
ful, it will not fall to the level of inef-
fective assistance” (id.).

In Bank, defendant reasonably
attempted to establish the “effect of the
medications on defendant’s mental
health” (2016 N.Y. Slip Op at 7110).
The fact that the strategy was unsuc-
cessful does not, without more, result
in a finding of ineffective assistance of
counsel. Accordingly, the convictions

were affirmed.
Counsel should be mindful that the

outcome of the proceeding is not deter-
minative in assessing the effectiveness
of legal counsel. Rather, in New York,
providing meaningful representation in
accordance with a reasonable trial
strategy is more germane in assessing
whether an ineffective assistance of
counsel claim has merit.

Note: The Honorable Stephen L.
Ukeiley is a Suffolk County District
Court Judge. Judge Ukeiley is also an
adjunct professor at the Touro College
Jacob D. Fuchsberg Law Center and
New York Institute of Technology, and
the author of numerous legal publica-
tions, including The Bench Guide to
Landlord & Tenant Disputes in New
York (Second Edition)©.

* The information contained herein
is for informational and educational
purposes only. This column should in
no way be construed as the solicitation
or offering of legal or other profession-
al advice. If you require legal or other
expert advice, you should consult with
an attorney and/or other professional.
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